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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ANDY DEMOSTENES GALLEGOS,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43545
ADA COUNTY NO. CR 2015-308
APPELLANT'S REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Andy Demostenes Gallegos pleaded guilty to two
counts of attempted rape. The district court imposed consecutive sentences of fifteen
years, with twelve years fixed, and fifteen years, with eight years fixed. Mr. Gallegos
then filed an Idaho Criminal Rule 35 Motion (hereinafter, Rule 35) for reconsideration of
the sentences.

Subsequently, the district court denied the motion.

On appeal,

Mr. Gallegos asserts that the district court abused its discretion when it imposed the
sentences, and when it denied his motion for reconsideration of his sentences.
This reply brief is necessary to address the State’s assertion that Mr. Gallegos
did not submit new information in support of his Rule 35 motion.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Gallegos’s Appellant’s Brief. They need not be repeated in this Reply Brief, but
are incorporated by reference.
ISSUES
1.

Did the district court abuse its discretion when it imposed consecutive sentences
of fifteen years, with twelve years fixed, and fifteen years, with eight years fixed,
following Mr. Gallegos’s pleas of guilty to two counts of attempted rape?1

2.

Did the district court abuse its discretion when it denied Mr. Gallegos’s Idaho
Criminal Rule 35 Motion for Reconsideration of Sentence in light of the plethora
of positive letters the court received, which supported reducing Mr. Gallegos
sentences?
ARGUMENT
Despite the fact that Mr. Gallegos submitted several new letters in support of his

Rule 35 motion, the State argues that Mr. Gallegos did not provide any new information.
(Resp. Br., p.3.) Specifically, the State contends that Mr. Gallegos “merely reiterated
his support from family and friends, which was not new information before the district
court.” (Resp. Br., p.3.) This is not accurate. In support of its contention, the State
refers to a portion of the sentencing transcript where the district court mentioned that it
considered the fact that Mr. Gallegos’s family supported him. (Resp. Br., p.3.) The fact
that the district court was aware at sentencing that Mr. Gallegos had the support of his
family does not mean that the new letters Mr. Gallegos submitted in support of his Rule
35 motion contained no new information. Moreover, Mr. Gallegos specifically called
attention to the fact that some of the letters submitted in support of the Rule 35 motion
1

Mr. Gallegos is relying on his arguments in the Appellant’s Brief on this issue.
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had been submitted to the district court prior to sentencing, but some of them were new
letters that contained new information. (App. Br., p.10, fn.3.)
For example, Mr. Gallegos’s mother, who had written a letter on Mr. Gallegos’s
behalf prior to sentencing, wrote a new letter in support of the Rule 35 motion. (PSI,
pp.1425-27.) In the new letter, she included a passage from a book she was writing
that detailed a traumatic event from Mr. Gallegos’s childhood, which she felt contributed
to Mr. Gallegos’s issues. (App. Br., pp.10-11.)
Similarly, Mr. Gallegos’s sister, Wendy,2 wrote a letter in support of the Rule 35
motion that provided new information about how Mr. Gallegos had cared for her father
when he was sick with cancer. (App. Br., p.12.)
These letters, along with several others, clearly provided new mitigating
information in support of the Rule 35 motion. Therefore, the State’s argument that there
was no new information fails.

Another of Mr. Gallegos’s sisters, Sheree, wrote a letter of support to the district court
prior to sentencing.

2
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CONCLUSION
Mr. Gallegos respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that his case be remanded to the district
court for a new sentencing hearing. Alternatively, he requests that the order denying his
Rule 35 motion be vacated and the case remanded to the district court for further
proceedings.
DATED this 2nd day of June, 2016.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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